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| nt r oducti on

This is an action brought pursuant to the Enpl oyee Retirenent
| ncone Security Act of 1974 (ERISA), 29 U S. C. § 1001, et. seq.,
against United Health Plans of New England (UHPNE), a health
mai nt enance organi zation (HMO and its parent, United Heal thcare
Corporation (UHC). The plaintiffs subscribe to a health care pl an
adm ni stered by one or both of the defendants (the Plan) and the
plaintiffs purport to sue on their own behalf and on behalf of
ot her subscribers to sinmilar plans managed by the defendants.® The
conplaint alleges that the defendants have violated their
obligations under both the Plan and ERI SA by calculating the

plaintiffs' co-paynent obligations for nedical services wthout

The parties have agreed that the Court should consider the motion to dismiss before it
considers the plaintiffs motion to certify this suit as a class action.
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taking into account wundisclosed discounts negotiated by the
defendants with health care providers.

The case is presently before the Court for consideration of
the defendants' notion to dismss for lack of subject matter
jurisdiction, pursuant to Rule 12(b)(1) of the Federal Rules of
Cvil Procedure. More specifically, the defendants contend that
the plaintiffs have fail ed to exhaust their adm nistrative renedi es
under the Plan. 1In addition, UHC argues that it is not the Plan
adm nistrator and, therefore, there is no actual case or
controversy between it and the plaintiffs.

Because | find that the plaintiffs are required to pursue
adm ni strative renmedi es provided by the Plan with respect to one of
their clainms but not the other; and, because | further find that
the plaintiffs should be afforded the opportunity for limted
di scovery for the purpose of determ ning whether UHC plays a role
in admnistering the Plan, the notion to dismss on exhaustion
grounds is granted, in part, and denied, in part, and the notion to
di sm ss for |lack of an actual case or controversy is denied w thout
prej udi ce to being renewed when such di scovery has been conpl et ed.

Backgr ound

The anmended conplaint alleges that UHC owns, operates and
provi des adm nistrative services to HM3Os and that UHPNE of Rhode
Island, is a wholly owned subsidiary of UHC Al t hough the
conplaint is wunclear, it appears that the nanmed plaintiffs
subscribe to the Plan whi ch was established pursuant to a contract

to which UHPNE is a party. UHC is joined as a defendant based on



allegations that it is a plan fiduciary within the nmeani ng of ERI SA
because it perforns a variety of adm nistrative and discretionary
functions for UHPNE

The Plan contains a co-paynent provision that requires each
subscri ber to pay 20% of the "average and prevailing" charges for
heal th care services rendered to that subscriber. Under the Plan

"average and prevailing" charges may not exceed the fees
that the provider would charge any other payor for the sane
services. " The gist of the plaintiffs' claim (the "co-paynent
claim') is that, unknown to subscribers, the defendants negoti at ed
with health care providers for charges substantially | ess than the
"average and prevailing" charges; but, that the defendants
cal cul ated subscribers' co-paynent obligations to be 20% of the
"average and prevailing" charge rather than 20% of the di scounted
char ge.

In addition, the plaintiffs claim(the "rei nbursenent claini)
that, although the Plan entitles them to reinbursenent for co-
paynents that exceed 200% of their annual premuns, it 1is
difficult, if not inpossible, for subscribers to nake t he necessary
cal cul ati ons because they do not have ready access to the rel evant
data i nasmuch as premuns are paid, in whole or in part, by their
enpl oyers.

Based on those allegations, the plaintiffs contend that the
Plan is being adm nistered in a nanner that violates ERI SA and t he
def endants' fiduciary obligations under ERI SA

Di scussi on




The def endants have noved to dism ss the conplaint, pursuant
to Fed. R Cv. P. 12(b)(1), for lack of subject nmatter
jurisdiction. Bot h defendants argue that the plaintiffs have
failed to exhaust their adm nistrative renedi es under the Plan and
UHC argues, in addition, that there is no case or controversy
between it and the plaintiffs because UHC is neither an
adm nistrator nor a fiduciary of the Plan.

I. Exhausti on

Aplaintiff's failure to exhaust adm nistrative renedi es, when
exhaustion is required, has been held to deprive a federal court of
subj ect matter jurisdiction.? 5A C. Wight & A MIller, Federal
Practice and Procedure 8§ 1350, at 195 (2d ed. 1990); Ritza v.

| nternational Longshorenen's and Warehousenmen's Union, 837 F.2d

365, 368-69 (9th Gr. 1988). 1In this case, in order to determ ne
whether the plaintiffs have failed to satisfy the exhaustion
requi renent, the terns of both the ERI SA statute and the Pl an nust
be exam ned.

ERI SA, itself, does not contain any express requirenment that
a plaintiff exhaust the administrative renedies set forth in a

health care plan before bringing suit. Drinkwater v. Metropolitan

Life I nsurance Co., 846 F.2d 821, 825 (1st Cr.), cert. denied, 488

U S. 909 (1988). However, ERI SA does require such plans to afford

subscri bers a reasonabl e opportunity to obtain review, by a plan

*There is some authority for the proposition that a motion to dismiss for failure to exhaust
administrative remedies also may be brought pursuant to Fed. R. Civ. P. R. 12(b)(6). 5A C.
Wright & A. Miller, Federal Practice and Procedure 8 1360, at 433 (2d ed. 1990).
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fiduciary, of decisions denying clains for benefits. 29 US.C 8§
1133(2). Exhaustion of those review procedures is a pre-condition
to commencing suit based upon a denial of benefits because "it
woul d be 'anomalous' if the sane reasons which led Congress to
require plans to provide renedies for ERI SA cl ai mants did not |ead
courts to see that those renedies are regularly utilized."” Makar

V. Health Care Corp., 872 F.2d 80, 83 (4th Cir. 1989) (citations

omtted); see also Conley v, Pitney Bowes Corp., 34 F.3d 714, 716

(8th Cir. 1994) (requiring exhaustion of adm nistrative renedies in
ERI SA cases where the particular plan at issue sets forth such a

requirenent); dover v. St. Louis - San Francisco Railway Co., 393

U S 324, 330, 89 S. . 548, 551 (1969); WIlczynski v. Lunbernens

Mutual Cas. Co., 93 F.3d 397, 404 (7th Cr. 1996); Kennedy V.

Enpire Blue Cross and Blue Shield, 989 F.2d 588, 594 (2nd Cr.

1993).

In this case, section 5.1 of UHPNE's certificate of coverage
provides: "[i]f a Covered Person has a concern or question
regarding the provision of Health Services or benefits under the
Policy, the Covered Person should contact PLAN s Customer Service
Depart nment". Section 5 of the Plan establishes a two tiered
procedure for dealing with grievances. Step one consists of an
i nf or nal di scussion between the subscriber and the plan
adm nistrator. |f that does not resolve the matter, the subscriber
is entitled to a hearing before a commttee appointed by the chief
executive officer of the Plan.

The Plan also requires that a subscriber exhaust those



remedi es before initiating a lawsuit. Thus, section 6.2 states:
"[n]o legal proceeding or action nay be brought wthout first
conpl eting the conpl aint procedure specified in Section5 . . . ."
The plaintiffs argue that the exhaustion requirenment contai ned
in 8 6.2 is inapplicable for three reasons. First, they contend
that their claimis not one that relates to the "provision of
benefits" wunder the Plan. Second, they assert that the
exhaustion requirenent was not triggered because they were not
notified that the defendants were engaging in the challenged
practi ces. Finally, the plaintiffs argue that, in any event,
adm ni strative review woul d have been futile.

A Applicability of the Exhaustion Provision

On its face the Plan's exhaustion requirenent applies only to
clainms "relating" to the "provision of . . . benefits" under the
Plan. The plaintiffs argue that it does not apply to their clains
whi ch they describe as clains for violation of ERISA. In addition,
the plaintiffs argue that, even if their clains are clains for
"benefits”™ under the Plan, they are not required to exhaust
adm ni strative renedi es because the defendants failed to notify
them that those benefits had been deni ed.

Determining whether a plan's exhaustion provisions are
applicable to a particular claimturns not on the | abel attached by
the claimant; but, rather, on the nature of the claim and the
provi sions of the plan. Thus, a plan participant cannot circunvent
the plan's exhaustion requirenents by characterizing a breach of

contract claimas an ERI SA violation. Drinkwater, 846 F.2d at 826.




In this case, it is clear that the reinbursenent claimis a

claim for "benefits" wunder the Pl an. The Plan specifically
provi des that subscribers are entitled to refunds of co-paynents
exceedi ng 200%of the subscribers' annual prem uns. Mbreover, that
entitlement derives solely fromthe contractual terns of the Pl an.
It is equally clear that the plaintiffs had anple notice of the
facts pertinent to that claim The Plan specifically describes the
manner in which reinbursement is calculated and there is no
al l egation that the defendants wi thheld any material facts bearing
on that calculation. Rather, the gist of the plaintiffs’
reinbursenent claim is that they have difficulty making the
cal cul ation. Consequently, there is no basis for the contention
that | ack of notice precludes application of the Plan's exhaustion
requi renent to the reinbursenment claim

VWhet her the co-paynent claimis a claimfor "benefits" under

the Plan presents a nore difficult question. See In re Blue Cross,

942 F. Supp. 1061, 1064 (WD. Pa. 1996) (exhaustion provision
i napplicable to claimarising fromfailure to consider discounted
rates in calculating co-paynent obligation because "[p]laintiffs
[did] not claimthat their benefits were wongly denied; rather,
they clainfed] that they unknow ngly paid excessive anounts for
nmedi cal treatnment due to defendant's undisclosed conduct.").
However, even if the co-paynent claimis regarded as a claimfor

"benefits,” the Plan's exhaustion requirenent would not apply if,
as alleged, the defendants failed to notify the plaintiffs of the

di scounted rates paid for medical services. Although the Pl an,



itself, is silent with respect to notice, ERI SA, requires both
witten notice to subscribers whenever "benefits" are denied and
the specific reasons for denial. 29 U S.C § 1133(1). That
requi renent obviously is predicated, in part, on recognition of the
fact that a subscriber cannot effectively utilize admnistrative
procedures to review a deni al of benefits unless the subscriber is

inforned that the benefits have been denied and why. See Conl ey,

34 F.3d at 717. Because the exhaustion requirenent rests on the
assunption that notice of denial has been provided, a fiduciary who
has not provided notice that benefits have been denied is
foreclosed from insisting upon exhaustion of admnistrative
renedies. 1d. at 717-18.

B. Futility of Requiring Exhaustion

The | aw does not require parties to engage i n neani ngl ess acts

or to needl essly squander resources as a prerequi site to commenci ng

[itigation. Republic Industries, Inc. v. Central Pennsylvania

Teansters Pension Fund, 693 F.2d 290, 296 (3rd Cir. 1982); DePina

V. General Dynamics Corp., 674 F. Supp. 46, 51 (D. Mass. 1987).

Consequently, an ERI SA pl an subscri ber need not exhaust the plan's
adm nistrative renedies when such action would be futile.
Wlczynski, 93 F.3d at 404; Kennedy, 989 F.2d at 594 ("Were
claimants make a 'clear and positive showing' that pursuing
avai l able adm nistrative renedies would be futile, the purposes
behi nd t he requirenment of exhaustion are no | onger served, and t hus
a court will release the claimant fromthe requirenent.").

However, a subscriber bears a heavy burden of establishing



futility. Unsupported assertions are not sufficient. Drinkwater,

846 F.2d at 826. What is required is a "clear and positive"
showi ng of virtual certainty that resort to adm nistrative renedi es
would result in denial of the claim Makar, 872 F.2d at 83.

Here, it is clear that no purpose woul d be served by requiring

the plaintiffs to seek review of their co-paynent clai mby the plan

adm ni strator. It is undisputed that the chall enged practice
represents a long-standing policy that has been applied
consistently in calculating the co-paynent obligations of all Plan
parti ci pants. Mor eover, by vigorously defending that policy in
this litigation and in simlar Ilitigation pending in other
jurisdictions, the defendants have nade it clear that there is
virtually no possibility that they will voluntarily abandon the
policy. Thus, it is inconceivable that resort to the
adm ni strative review process would result in anything other than
a denial of the plaintiffs' claim

In contrast, no such show ng has been made with respect to the

rei nbursenent claim Apart fromthe question of whether, under the

Plan, the defendants are obliged to provide subscribers wth
tallies of the prem uns paid by themand/or their enployers, there
is no indication that some nutually satisfactory accomobdation
coul d not be reached through the adm nistrative review process.

In short, the Plan's exhaustion requirenment precludes
consideration of the plaintiffs' reinbursenent clai mbut not their
co- paynment claim

I'l. Existence of a Case or Controversy




UHC seeks dism ssal of the clains against it on the ground
that subject matter jurisdiction is |acking because UHC is not the
Plan's administrator and, therefore, there is no case or
controversy between the plaintiffs and UHC

The plaintiffs acknow edge that UHPNE i s the adm ni strator of
the Plan and that UHC has no direct contractual relationship with
the plaintiffs but they contend that UHC is potentially liable
because it is a "fiduciary" of the Plan, within the meaning of 29
US C 8 1002(21)(A)(iii). Specifically, the plaintiffs allege
that UHC exercises "discretionary authority over plan nanagenent”
by negotiating with providers; granting or denying benefits;
determ ning the anmounts paid by the plan and determ ning the
deducti bles and co-insurance paynments that nust be made by
subscri bers. UHC has countered those allegations with affidavits

stating, inter alia, that it plays no role in performng those

functions and that they are perforned, solely, by UHPNE
The burden of establishing subject matter jurisdiction is on

the party asserting it. Aversa v. United States, 99 F.3d 1200,

1209 (1st Gr. 1996). |If the underlying factual allegations are
uncontroverted, the Court "nust construe the conplaint |iberally,
treating all well pleaded facts as true and indulging al
reasonabl e inferences in favor of the plaintiff.” [d. at 1210.
Conversely, when the factual allegations on which jurisdiction
is predicated are disputed, those allegations are not controlling.
I n such cases, the court, ordinarily, should afford the parties an

opportunity to present conpetent evidence in the form of
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affidavits, depositions and the IiKke. Berrios v. Dept. of the

Arny, 884 F.2d 28, 33 (1st Cir. 1989); see also Aversa, 99 F. 3d at

1210. Moreover, the court "has great latitude to direct limted
di scovery and to make such factual findings as are necessary to

determine its subject mtter jurisdiction." Ri vera-Flores v.

Puerto Ri co Tel ephone Co., 64 F.3d 742, 748 (1st Cir. 1995) (citing

Land v. Dollar, 330 U.S. 731, 735, 67 S. C. 1009, 1010-11 (1947);

see also Janres W M W©Moore, et al., Mouore's Federal Practice 9

12.07[2.-1].

The manner in which the determnation is nade is a matter of
di scretion and depends upon the nature of the evidence presented.
| f the parties' subm ssions reveal that there i s no genui ne di spute
with respect to material facts, the court may nake a sumary
judgnment -1 i ke determ nati on.

On the other hand, if fact finding is required the court may
conduct a prelimnary evidentiary hearing. At such a hearing, the
court may determine the facts in accordance with a preponderance of
t he evidence standard. Alternatively, if the jurisdictional facts
are intertwined with the facts underlying the nerits of the claim
the court may make a provisional determ nation and defer the final

decision to the tine of trial. Foster-Mller, Inc. v. Babcock &

Wl cox Canada, 46 F.3d 138, 146-47 (1st Cr. 1995) (discussing

resol ution of disputed facts necessary to determ ne existence of

personal jurisdiction).

In this case, the plaintiffs have submtted an affidavit from

Wod R Foster, Jr., that, in essence, explains why the plaintiffs

11



need an opportunity to conduct sone discovery in order to respond
to UHC s assertion that it plays no role in adm nistration of the
Pl an. Because many of the pertinent facts bearing on that issue
are within the defendants' exclusive control, fairness requires
that the plaintiffs' request be granted.

Concl usi on

For all of the foregoing reasons, it is hereby ORDERED that:

1. The defendants’ notion to dismiss the plaintiffs’
conplaint for failure to exhaust adm ni strative renmedies is DEN ED
with respect to the co-paynent claim and GRANTED with respect to
t he rei mbursenent claim

2. The plaintiffs shall have 45 days in which to conduct
di scovery for the purpose of determ ning whether UHC perforns
adm ni strative and discretionary functions with respect to the Pl an
that nmake it a "fiduciary" wthin the meaning of 29 U S C
1002(21)(a) (iii).

3. UHC s notion to dismss for |ack of a case or controversy
is DENI ED W THOUT PREJUDI CE to UHC s right to renewits notion upon
expiration of the aforenentioned 45-day peri od.

I T 1S SO ORDERED

Ernest C. Torres
United States District Judge

, 1997

Dat e
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